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PREPARED BY THE COURT 

 

 

 

 

 

 

 

IN THE MATTER OF THE 

APPLICATION OF WEST 

WINDSOR TOWNSHIP, 

 

  Petitioner. 

 

 

SUPERIOR COURT OF NEW JERSEY 

LAW DIVISION – MERCER COUNTY 

DOCKET NO. L-204-25 

 

CIVIL ACTION 

 

Mt. Laurel Program 

 

DECISION AND ORDER FIXING 

MUNICIPAL OBLIGATIONS FOR 

“PRESENT NEED” AND 

“PROSPECTIVE NEED” FOR THE 

FOURTH ROUND HOUSING CYCLE 

 

 

PETITIONER CHALLENGERS 

Township of West Windsor 

Gerald J. Muller, Esq. 

Martina Baillie, Esq. 

Muller & Baillie, P.C. 

196 Princeton Hightstown Road 

Building 1, Suite 13 

West Windsor, NJ 08850 

Fair Share Housing Center 

Joshua D. Bauers, Esq. 

Fair Share Housing Center 

510 Park Blvd. 

Cherry Hill, NJ 08002 
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 New Jersey Builders Association 

Richard J. Hoff, Esq.  

Bisgaier Hoff, LLC 

25 Chestnut St., Suite 3 

Haddonfield, NJ 08033 

 

Thomas F. Carroll, III, Esq. 

Hill Wallack LLP 

21 Roszel Road 

Princeton, NJ 08540 

 

 Tri-State Petro, Inc. 

Bradley L. Mitchell, Esq. 

Kevin J. Moore, Esq. 

Stevens & Lee 

A PA Professional Corporation 

510 Carnegie Center Drive, Ste. 400 

Princeton, NJ 08540 

 

 THIS MATTER having come before the Court, the Hon. Robert Lougy, 

A.J.S.C., presiding, on referral from and recommendation issued by the Affordable 

Housing Dispute Resolution Program (“Program”) by Petitioner West Windsor 

Township (“Petitioner” or “Municipality”), pursuant to N.J.S.A. 52:27D-304.2, -

304.3, and -304.1(f)(1)(c) of the New Jersey Fair Housing Act, N.J.S.A. 52:27D-

301, et seq. (collectively, the “FHA”), and in accordance with Section II.A of 

Administrative Directive #14-24 (“Directive #14-24”) of the ”Program”, seeking a 

certification of compliance with the FHA; 

 AND IT APPEARING that the Municipality adopted Resolution 2025-R049 

on January 27, 2025, seeking deviation from the “present need” and “prospective 

need” calculations allocated to it by the New Jersey Department of Community 
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Affairs (“DCA”) in its report dated October 18, 2024 entitled Affordable Housing 

Obligations for 2025-2035 (Fourth Round) (the “DCA’s Fourth Round Report”), and 

based on the Municipality planners’ recommendation for 4 affordable housing units 

for “present need” and 392 units for a “prospective need” affordable housing 

obligation for the Fourth Round housing cycle; 

 AND IT APPEARING that a challenge to the Municipality’s calculations 

was timely filed by Fair Share Housing Center (“FSHC,” “Fair Share”) by and 

through counsel, wherein Fair Share disputed the Municipality’s proposed 

obligation for prospective need, supported by the expert report of David N. Kinsey, 

PhD, FAICP, PP; 

AND IT APPEARING that a challenge to the Municipality’s calculations 

was timely filed by the New Jersey Builders Association (“NJBA” or “Challenger”) 

by and through its counsel, wherein NJBA disputed the Municipality’s proposed 

obligation for prospective need, and supported DCA’s present and prospective need 

obligations, with an expert report of J. Creigh Rahenkamp, PP, AICP;  

AND IT APPEARING that a challenge to the Municipality’s calculations 

was timely filed by Tri-State Petro, Inc., by and through counsel, wherein Tri-State 

Petro, Inc., disputed the Municipality’s proposed obligations for present and 

prospective need and supported DCA’s present and prospective need obligations;  
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 AND IT APPEARING that pursuant to the Program, the Administrative 

Office of the Courts (“AOC”) appointed and assigned the case to Program member, 

the Hon. Mary C. Jacobson, A.J.S.C. (ret.) (“Program Member”), to manage the 

proceedings, host settlement conferences, and make recommendations to the Court 

in accordance with the FHA and the AOC’s Directive #14-24 (“Directive #14-24”), 

and that the Program Member appointed Jennifer C. Beahm, PP, an independent 

affordable housing expert, as special adjudicator (“Special Adjudicator”) in this case 

to work with, make recommendations to, and assist the Program; 

AND IT APPEARING that the Program Member considered all submissions 

of counsel for the parties, the various planners’ reports, the DCA report, as well as 

the expert report of the Special Adjudicator, and conducted two settlement 

conferences on March 12, 2025 and March 25, 2025, and the Municipality and FSHC 

having engaged in extensive settlement conferences before, during and after the 

March 12, 2025 settlement conference, as well as at the continuation of the 

settlement conference on March 25, 2025;  

AND IT APPEARING that the Municipality and Fair Share have reached a 

settlement, placed upon the record before the Program Member on March 25, 2025, 

and reduced to a Mediation Agreement on March 31, 2025, and filed under this 

docket number, see Trans ID LCV20251035204, with counsel for the Municipality 
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further agreeing to present the Settlement to the governing body for approval, with 

resolution confirming same to be uploaded to eCourts;  

AND IT APPEARING that NJBA and Tri-State Petro, Inc. opposed the 

settlement, and had the opportunity on March 25, 2025 to argue their positions to the 

Program Member; 

AND IT APPEARING that, after further consideration, the Program Member 

found the settlement to be reasonable and in the interest of low and moderate income 

households and recommended that this Court endorse and effectuate the settlement, 

establishing the prospective need for West Windsor at 480 affordable units, and 

reject the challenges of NJBA and Tri-State Petro, Inc., for the reasons set forth in 

the Program Member’s statement of reasons;  

AND THE COURT, having received the Program Member’s program 

settlement recommendation (“recommendation”) dated April 1, 2025, and filed 

under this docket number, see Trans ID LCV20251035204, the findings, terms, and 

recommendations of which are incorporated by reference as though more fully set 

forth herein;  

AND THE COURT, having reviewed and considered the Program Members’ 

recommendations, having been satisfied that the Municipality and FSHC reached an 

arm’s length Settlement memorialized in their March 31, 2025 mediation agreement 

that is fair and equitable, as well as in the best interests of the protected class of low- 
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and moderate-income households in the Municipality; and for the reasons as stated 

below; and for good cause shown; 

IT IS on this 8th day of April 2025 ORDERED that: 

1. The Program Member’s recommendation for approval of the settlement 

is ACCEPTED and ADOPTED.   

2. The Court REJECTS the challenges of NJBA and Tri-State Petro, Inc. 

3. Present need:  West Windsor Township’s “present need” obligation is 

fixed as sixty-one affordable units for the Fourth Round housing cycle. 

4. Propsective need:  West Windsor Township’s “prospective need” 

obligation is fixed as 480 affordable units for the Fourth Round housing 

cycle.  

5. The Petitioner is hereby authorized to proceed to the compliance phase 

with preparation and adoption of its proposed Housing Element and 

Fair Share Plan for the Fourth Round, incorporating therein  the 

“present need” and “prospective need” allocations aforesaid (and which 

plan shall include the elements set forth in the “Addendum” attached to 

Directive #14-24), by or before June 30, 2025, as provided for and in 

accordance with Section III.A of Directive #14-24, and without further 

delay. 
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6. All “challenges” to the Petitioner’s Housing Element and Fair Share 

Plan as adopted by Paragraph 5 above must be filed by August 31, 2025, 

by way of Answer/Objection filed in the eCourts case jacket for this 

matter, and as provided for and in accordance with Section III.B of 

AOC Directive #14-24. 

7. This Order shall be deemed served on Petitioner and all Challengers 

upon posting to eCourts.   

/s/ Robert Lougy     

ROBERT LOUGY, A.J.S.C.  

 

X OPPOSED 

 UNOPPOSED 

 

PER RULE 1:7-4, THE COURT PROVIDES THE FOLLOWING 

STATEMENT OF REASONS. 

 This matter comes before the Court on receipt of the recommendation of 

the Program Member regarding this matter.  The Court has considered the 

Program Member’s report and recommendation, as well as the terms of the 

settlement memorialized in the mediation agreement executed on March 31, 

2025 by the Municipality and FSHC.  The Court is satisfied that the 

Municipality and FSHC reached and entered into an arm’s length agreement, 

the terms of which are fair and equitable as well as in the best interests of the 

protected class of low- and moderate-income households in the Municipality.   
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 The Court agrees with the Program Member and rejects the challenges of 

NJBA and Tri-State Petro, Inc.   

 The Program Member’s report and recommendations recites the findings 

and recommendations, explaining that Petitioner based its asserted and reduced 

present and prospective need calculations on a structural conditions survey  to 

reduce its present need and a planner’s report that modified the land capacity 

factor and the equalized nonresidential valuation factor that DCA relied upon.  

The Program Member explains the basis for each modification. 

 The report notes as well that on March 20, 2025, the Honorable Thomas 

Miller, J.S.C. (ret.), Chair of the Affordable Housing Dispute Resolution 

Program, issued a Present Need Guidance stating that any challenge to a 

Present Need number of units would be deferred to the compliance process.  

Thus, West Windsor’s issue concerning present need was removed from the 

Program’s review but reserved for future consideration. 

 As indicated above, NJBA challenged Petitioner’s calculations, arguing 

that the Program should endorse DCA’s numbers for present and prospective 

need.  Relying on Mr. Rahenkamp’s report, NJBA argued that the town’s 

approach was improper because “it focused only on reducing its own 

developable acreage while ignoring the decrease in regional acreage caused by 

all the towns in the region that had reduced their land capacity factors and their 
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prospective need number of units,” which would result in not allocating the 

full regional prospective need.  Report, at 10.   

 Tri-State Petro, Inc., also challenged the Petitioner’s calculations and 

endorsed DCA’s calculations.  It relied upon a different report from Mr. 

Rahenkamp, that (a) incorporated and adopted the substance of his NJBA 

report, and (b) more specifically addressed asserted flaws in West Windsor’s 

expert report, specifically that (i) it undercalculates the land capacity factor by 

removing lands with approval from factor, and (ii) improperly reduces the 

equalized nonresidential valuation factor. 

 Ultimately, as Judge Jacobson explains, West Windsor and FSHC 

reached settlement, with FSHC moving off DCA’s numbers and West Windsor 

accepting 80 additional units to agree upon 480 units of prospective need.  The 

thorough and engaged process undertaken by both FSHC and the Township 

bears discussion.  Both parties carefully examined which properties were 

suitable for exclusion from developable acreage and “with significant 

concessions from both sides given the risks that each party faced in the 

absence of compromise.”  Judge Jacobson notes that special adjudicator 

Beahm supported resolution by settlement, agreeing with the Municipality that 

“many of the properties excluded by West Windsor in its land capacity 

analysis were not developable under accepted planning standards.”  Id. at 13.   
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 She notes that, concerning numerous other municipalities, NJBA had 

accepted settlements reached between a given municipality and FSHC but 

refused to do so here.  It disagreed with the methodological approach of 

evaluating properties available in West Windsor parcel-by-parcel.  Tri-State 

Petro did as well, until “the last minute.”  As Judge Jacobson explains, and as 

further opined by the Special Adjudicator, the large properties that Tri-State 

Petro focused on already had local approvals and satisfied one of Dr. Kinsey’s 

categories for exclusion.   

 The Program Member recommends the settlement, based on the 

Municipality and FSHC engaging in that parcel-by-parcel evaluation and 

recognizing that “many properties included in DCA’s analysis of the land 

capacity factor are not currently developable.”  Id. at 15.  “NJBA and Tri-State 

turned a blind eye toward that actuality.”  Ibid.   

 The Court agrees with the practical, reasonable, and effective approach 

that FSHC and West Windsor adopted in identifying parcels that are not 

developable under accepted planning standards.  They reached agreement to 

reflect municipal realities and to reach binding settlements, avoiding the 

lengthy history of Mt. Laurel litigation that has characterized West Windsor’s 

approach in years past.  Ignoring the reality of undevelopable properties does 
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not advance the interests of the protected class or advance the goal of 

affordable housing.    

 Accordingly, the Court hereby adopts in full the Report and 

Recommendations of the Program Member and accepts the same for the 

detailed findings and reasons set forth therein.  As a result, the Municipality 

retains all the protections of the above-referenced amendments to the FHA and 

continues to retain immunity from exclusionary zoning litigation.  

Additionally, the Program retains jurisdiction for the compliance phase in 

accordance with the statutory framework and AOC Directive #14-24.  
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PLANNING BOARD

RESOLUTION

2025 R- 04

HOUSING ELEMENT AND FAIR SHARE PLAN FOR 2025- 2035 ( FOURTH ROUND)

WHEREAS,     on March 20, 2024, Governor Murphy signed P.L. 2024, c.2 into law (" Amended
Act"), establishing a new framework for determining and enforcing municipalities'
affordable housing obligations under the State' s Fair Housing Act and New Jersey
Supreme Court' s Mount Laurel doctrine; and

WHEREAS,     per the Amended Act, the Township of West Windsor adopted a binding resolution
establishing its present and prospective affordable housing obligation in accordance
with the methodology and formula set forth in the Amended Act; and

WHEREAS,     in order for the Township to maintain immunity from exclusionary zoning litigation,
it also filed a declaratory judgment action (" DJ Action") captioned " In the Matter of
the Application of West Windsor Township," Docket No. MER-L-204- 25, in order to
participate in the Program established by the Amended Act and seek an order of
compliance with the new law and the Mount Laurel doctrine; and

WHEREAS,     certain parties, including Fair Share Housing Center, via answers to the DJ Action,
challenged the Township' s determination of its present and prospective affordable
housing obligation, asserting that the Township' s numbers should be higher; and

WHEREAS,     in accordance with the procedures established by the Amended Act and Directive
14- 24 of the Administrative Office of the Courts, the parties entered into a

mediation process presided over by one of the Mount Laurel judges assigned to the
program established to resolve disputes, the Affordable Housing Dispute Resolution
Program ( the " Program"), Judge Mary Jacobson, J. S. C. ( Ret.); and

WHEREAS,     in order to settle the matter within the timeframe required by the Amended Act and

to avoid costly and protracted litigation, the Township agreed to settle the matter
with FSHC and accept a higher number of affordable housing units than as set forth
in its resolution (" Settlement Agreement"), subject to its right to conduct a vacant
land adjustment ( VLA) to determine its realistic development potential when it came
to preparing the Township' s 2025- 3035 Housing Element and Fair Share Plan

HEFSP"); and

WHEREAS,     on April 1, 2025, Judge Jacobson entered the recommendation of the Program to the
Superior Court, the Hon. Robert Lougy, A.J. A.C. presiding, for the Court to accept
the Township' s Settlement Agreement with FSHC and reject the other objectors'
challenges; and

1



WHEREAS,     the Superior Court, in an Order dated April 8, 2025 (" Order Approving Settlement
Agreement"), accepted and adopted the Program' s recommendations and the terms
of the Settlement Agreement and rejecting the other objectors' challenges, which
Order authorized the Township to proceed to the compliance phase and prepare and
adopt its HEFSP by June 30, 2025, in accordance with the timeframe established by
the Amended Act; and

WHEREAS,     the Township has prepared its HEFSP and Appendices in accordance with the
Amended Act, with considerable input from its planners, Municipal staff, and
attorneys; and

WHEREAS,     a hearing to consider adopting the HEFSP was duly noticed and held on June 25,
2025; and

WHEREAS,     the HEFSP is in conformance with the Settlement Agreement and the Order
Approving Settlement Agreement.

NOW, THEREFORE, BE IT RESOLVED on this 25th day of June 2025 that the 2025- 2035 Housing
Element and Fair Share Plan is adopted by the West Windsor Township Planning
Board.

ADOPTED:      June 25, 2025

I hereby certify that the above resolution was adopted by the West Windsor Township Planning
Board at its meeting held on the 25th day of June, 2025.

Osc.  / 1     . ik)
Lisa Komjati,  ecretary

West Windsor Township Planning Board

2
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2025- R148

RESOLUTION

HOUSING ELEMENT AND FAIR SHARE PLAN FOR 2025- 2035 ( FOURTH ROUND)

WHEREAS,     on March 20, 2024, Governor Murphy signed P.L. 2024, c. 2 into law(" Amended

Act"), establishing a new framework for determining and enforcing municipalities'
affordable housing obligations under the State' s Fair Housing Act and New Jersey
Supreme Court' s Mount Laurel doctrine; and

WHEREAS,     per the Amended Act, the Township adopted a binding resolution establishing its
present and prospective affordable housing obligation in accordance with the
methodology and formula set forth in the Amended Act; and

WHEREAS,     in order for the Township to maintain immunity from exclusionary zoning litigation,
it also filed a declaratory judgment action(" DJ Action") in order to participate in the
Program established by the Amended Act and seek an order of compliance with the
new law and the Mount Laurel doctrine; and

WHEREAS,     certain parties, including Fair Share Housing Center, via answers to the DJ Action,
challenged the Township' s determination of its present and prospective affordable
housing obligation, asserting that the Township' s numbers should be higher; and

WHEREAS,     in accordance with the procedures established by the Amended Act and Directive
14- 24 of the Administrative Office of the Courts, the parties entered into a

mediation process presided over by one of the Mount Laurel judges assigned to the
program established to resolve disputes, the Affordable Housing Dispute Resolution
Program ( the " Program"), Judge Mary Jacobson, J. S. C. ( Ret.); and

WHEREAS,     in order to settle the matter within the timeframe required by the Amended Act and
to avoid costly and protracted litigation, the Township agreed to settle the matter
with FSHC and accept a higher number of affordable housing units than as set forth
in its resolution(" Settlement Agreement"), subject to its right to conduct a vacant

land adjustment( VLA) to determine its realistic development potential (RDP) when
it came to preparing the Township' s 2025- 3035 Housing Element and Fair Share
Plan(" HEFSP"); and

WHEREAS,     the Settlement Agreement provides that while FSHC reserves the right to review the
Township' s HEFSP and argue that a VLA results in a higher RDP than the
Township' s determination of its RDP, FSHC may not argue that the number is higher
than the prospective need obligation set forth in the Settlement Agreement, which is
480 units; and



2025- R148

Page 2

WHEREAS,     on April 1, 2025, Judge Jacobson entered the recommendation of the Program to the

Superior Court, the Hon. Robert Lougy, A.J. A.C. presiding, for the Court to accept
the Township' s Settlement Agreement with FSHC and reject the other objectors'
challenges; and

WHEREAS,     the Superior Court, in an Order dated April 8, 2025 (" Order Approving Settlement
Agreement"), accepted and adopted the Program' s recommendations and the terms

of the Settlement Agreement and rejecting the other objectors' challenges, which
Order authorized the Township to proceed to the compliance phase and prepare and
adopt its HEFSP by June 30, 2025, in accordance with the timeframe established by
the Amended Act; and

WHEREAS,     the Township has prepared its HEFSP and Appendices in accordance with the
Amended Act, with considerable input from its planners, Municipal staff, and
attorneys; and

WHEREAS,     A hearing of the West Windsor Township Planning Board to consider adopting the
HEFSP was duly noticed and held on June 25, 2025; and

WHEREAS,     the Planning Board duly adopted the HEFSP at the meeting on June 25, 2025; and

WHEREAS,     the HEFSP is in conformance with the Settlement Agreement and the Order

Approving Settlement Agreement; and

WHEREAS,     it is in the best interest of the Township for the Township Council to endorse the
HEFSP.

NOW, THEREFORE, BE IT RESOLVED on this 25th day of June 2025 that the 2025- 2035 Housing
Element and Fair Share Plan is endorsed by the West Windsor Township Council.

ADOPTED:      June 25, 2025

I hereby certify the above resolution was adopted by the West Windsor Township Council at their
meeting held on the 25th day of June, 2025.

Allison D. Sheehan

Township Clerk
West Windsor Township
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